
BANKER CUSTOMER RELATIONSHIP

· CONTRACT

· PRACTICES AND USAGES OF BANKERS

CUSTOMER DUTIES with respect to forgery, unauthorised signature

1) Duty to take care to prevent fraudulent alterations of cheques which might cause loss to banker

Commonwealth Trading Bank of Australia v. Sydney Wide Stores which confirmed Macmillan (english case)

In absence of express agreement to contrary, customer’s duty is limited to duty to refrain from drafting a cheque in such a manner as to facilitate fraud or forgery

2) Duty to inform bank of any unauthorised cheques as soon as aware

No duty to check statements

Tai Hing Cotton Mill Ltd v. Liu Chong Hing Bank Ltd (1986)

Applying Greenwood

Attempts to expand duty have failed:

Tai Hing Cotton Mill Ltd (1986)

National Australia Bank Ltd v. Hokit (June 96)

But notice in Westpac v. Metlej (1987)-court prepared to contemplate wider duty 
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COMMONWEALTH TRADING BANK OF AUSTRALIA V SYDNEY WIDE STORES

(1981) 148CLR 304

· Sydney Wide drew cheques on CTB

· CAS or order

· Computer Accounting Services

· Crossed and marked Not negotiable and A/c Payee Only

· Employee Prior, added H to CAS=CASH

· Cashed cheques

· Sydney Wide sued the bank and won

· CTB appealed to HC
Arising from the contract between banker and customer, there is a duty upon the customer to take usual and reasonable precautions in drawing a cheque to prevent a fraudulent alteration which might occasion loss to the banker

Whether there is a breach of this duty by neglecting some usual and reasonable precaution in the drawing of cheques is a question of fact 

Appeal allowed and remitted back to SC
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TAI HING COTTON MILL V LIU CHONG HING BANK

(1986) 1 AC 80

· Leung was accounts clerk with Tai Hing in HK

· Over 5 years, forged signature MD on 300 cheques/HK D5.5m

· Cheques paid into accounts in names similar to real suppliers

· Leung took money and fled to Taiwan

· Cheques drawn on 3 banks used by Co; one was Liu Chong

· Company sued 3 banks and won against Liu Chong

· Appeal to CA by banks successful

· Appeal to PC by Tai Hing

Lord Scarman

DOES LAW RECOGNISE ANY DUTY OF CARE OWED BY CUSTOMER TO BANK BEYOND:

1)
Duty to refrain from drawing cheque in way which facilitates fraud, forgery

London Joint Stock Bank Ltd. V. Macmillan (1918)
2) Duty to inform bank of any forgery as soon as he (customer) becomes aware of it?

Greenwood v. Martins Bank Ltd (1933) AC 51

Banks alleged that duty was wider…both implied term in contract …to take reasonable precautions in the management of the business with the bank to prevent forged cheques to be presented…and in tort duty to check periodic statements and advise of irregularities

· Test of whether a term should be implied in contract is necessity. Not necessary here.

· If banks want it they have to put it in their contracts expressly or use their influence to get it into legislation

· Any obligations in tort no greater than those in contract
None here
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GREENWOOD V. MARTIN’S BANK (1933) AC 51
· Greenwood opened cheque account with Martins 

· Wife forged signature 

· Most drawn in favour of non-existing person 

· She indorsed them and obtained payment from bank 

· 11 months later Mr. G found her out 

· Allowed another 7 months to go by before reporting 

· She then shot herself 

· He claimed bank could not debit him for cheques 

· Bank denied claim 

· He sued and successful 

· Appeal to CA successful. Greenwood appealed to HL 

Crockett J
No question of ratification or of adoption. Estoppel?
Essential factors giving rise to estoppel
<div align="left">
· A representation or conduct amounting to same to induce a course of conduct 

· An act or omission resulting from representation, whether actual or by conduct by the person to whom the representation made 

· Detriment to such person as a consequence 

</div>
Mere silence not representation BUT
When there is duty and then deliberate silence this may become a representation. As in this case
Duty to disclose forgery to bank admitted
Appeal dismissed
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WESTPAC BANKING CORP V. METLEJ

(1987) Aust Torts Rep 80-102

· M was partner building partnership

· Cheque account with Westpac

· 2 people to sign, one of whom solicitor

· Solicitor signed a number of cheques and M would add signature when it needed to be paid

· Kept cheque book in lunch box in car

· Someone stole 3 cheques, forged M’s signature and got away with money

· M sued Westpac and won

· Westpac appealed to CA
Court was prepared to contemplate wider duty than in Tai Hing

However, not necessary

No breach of duty in circumstances

Even if breach, not sufficiently relevant

Legal cause of loss is Westpac failure to detect forgery
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NATIONAL AUSTRALIA BANK LIMITED V. HOKIT P/L

(95040542) SCNSW CA

1. Employee Hokit forged large number cheques

2. Presented to NAB and debited to companies

3. Hokit, R and M operated hairdressing salons. 

4. Companies employed Banno as bookkeeper

5. In 1990-94 Banno signed cheques in name of Mark and Peter. 

6. Mark controlled Hokit and later other companies, knew that Banno was signing cheques in his name and was writing amounts larger than amounts recorded.

7. He allowed her to sign his name and gave her signed blank cheques as a means of obtaining cash for himself
· WHO BEARS BURDEN FORGED CHEQUES

Bank argued for extension of customer duties to include

1. Obligation to take reasonable care to prevent presentation forged Cheques

2. Companies estopped from denying regularity of cheques signed because they knew of and acquiesced in her signing other cheques

Appeal dismissed:

NAB failed to show any circumstances justifying creation of extension of duties customers owe their banks. Impossible to contend implied term-not necessary to give business efficacy to contract, nor can it be said that term “goes without saying”

Banks do not seem to pay attention to signatures any more.

Bank can increase fees to cover losses or change contract.

The fact that companies knew of and acquiesced in employee signing cheques for certain purposes and did not tell Bank about these arrangements, did not constitute a representation that the forged cheques could be paid and did not generate estoppel.

Failure of Bank to call evidence on matters solely within its knowledge is fatal to argument that, had the Bank known these facts, it would have taken steps to avoid the risk of loss flowing from employee signing her name to unauthorised cheques.
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NATIONAL WESTMINSTER BANK V. BARCLAYS BANK INTERNATIONAL

(1975) 1 QB 654

· Commander Bill lived in Nigeria

· Had cheque account with NW

· Kept cheque book in locked cupboard

· Someone broke in and stole one of the cheques

· Cheque brought to Mr. Ismail by Mr. Haider

· Ismail said he would pay Haider 10,400 Nigerian pounds for it if it were met

· Entered hisname as payee and asked Barclays to arrange for special collection

· Barclays did so. Cheque honoured and Barclays credited Ismail’s account

· Ismail paid Haider

· Commander Bill discovered theft and told bank

· Bank agreed they could not debit his account

· NW sued Barclays and Ismail in HC
Kerr J

Succeeds against both

Circumstances it came into hands of Ismail and lack of writing on it reeked of suspicion

Mistake of fact

Estoppel argued

BANKER CUSTOMER RELATIONSHIP, DUTIES

CROSSINGS

Paying Bank 

Drawee bank’s duty is to pay cheques in terms of customer’s order. See ss. 88-94

Where bank pays crossed cheque otherwise than to a bank, it will be liable to the true owner for any loss suffered subject to defences there set out

Collecting Bank

Risk is that bank may pay cheque to a person who is not true owner.

Bank might be liable in conversion from true owner because indorsement might be forged.

s. 95 Where a bank in good faith and without negligence receives payment, bank does not incur liability to true owner by reason only of having received payment.

For “without negligence” see. S.95

Note in this context both practice of banks generally and internal rules and procedures.
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BANK OF NEW SOUTH WALES V. DERHAM

(1979) 25 ACTR 3

· AMP  drew a cheque on Bank NSW 

· in favour of Mr. and Mrs Derham

· Stolen by Volters

· Forged Derham’s signature on front 

· and wrote “Pay W. Volters”on the back

· Paid cheque into ANZ, which collected from Bank NSW

· Derham sued Bank NSW in conversion and money had and received and won on former. No finding on latter.

· Bank appealed to SC

1. Bank claimed benefit s. 65 BEA (Paying banker…pays in good faith and in ordinary course of business…)

2. Found to apply. Ordinary course of business despite irregular endorsement because of section and expert evidence other bankers practice.

3. Also. S. 86…where banker on whom crossed cheque is drawn in good faith and without negligence…pays…found to be in good faith and no negligence here

4. Also s. 86 but no need to discuss.

5. See s. 94 Cheques Act. 

Cheques now outside BEA. See s.6(2)BEA…this Act does not apply to an instrument to which the Cheques Act 1986 applies
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UNDERWOOD V. BANK OF LIVERPOOL AND MARTINS

(1924) 1 KB 775

· Underwood was merchant

· Cheque account with Bank

· Formed company

· Owned all shares except one with wife

· Sole director

· Opened cheque account with King and Co

· When cheques came in he paid them to own cheque account after indorsement

· By the time he died, had misappropriated 8.500 pounds

· Company and Lloyds (held debenture and had taken over King) sued Bank and succeeded

· Bank appealed to CA
BEA protection to bankers who in good faith without negligence collect crossed cheques for customer

Bank put on inquiry

No matter that he was sole director etc

Made no suitable inquiry

Can take the consequences
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MARFANI AND CO V. MIDLAND BANK

(1968) 1 WLR 956

· Kureshy worked for Marfani

· Made himself known to restauranteur (Ali) as Mr. Eliaszade

· K went to Midland bank and opened cheque account in name of E

· Nominated as referees Mr. Ali and Mr. Syeed

· Bank wrote to both

· Same day Mr. K paid a crossed cheque for 3,000 into account drawn by Marfani in favour of E

· Specially cleared

· Next day Ali visited bank and told manager that in his opinion E all right

· Within a fortnight Mr. K had withdrawn all money and gone

· Marfani sued Midland without success

· Appealed to CA
Was the bank put on inquiry?

Not on facts as presented to judge

No need to upset that

Appeal dismissed
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WESTMINSTER BANK V. ZANG (1966) AC 182
Zang handed Tilley cheque for 1,000 pounds drawn in favour of J Tilley or Order

<div align="left">
· Tilley paid cheque into Tilley Autors Account with Westminster 

· Paying in slip said bank reserved right to postpone payment of cheques drawn against uncler effects 

· Zangs bank did not meet cheque 

· Tilleys solicitors obtained cheque from Westminster so he could sue Zang 

· Suit dismissed, they returned it to W bank 

· Bank sued Z in HC and succeeded 

· His appeal allowed Bank appealed to HL 

</div>
Holder defined

Westminster received cheque without indorsement and therefore not holder within BEA act?

Bank relied on section of Cheques Act…banker who give value for or has lien on cheque…without indorsement…has such rights as he would have had if, upon delivery, holder had indorsed…

Lost any rights by handing cheque over to Tilleys solicitors?

Normal practice of bank to require indorsement of cheque by payee when it is to be credited to some account other than payee. Not done here

Tilley handed cheque for collection and appellants received it for collection

Gave value for cheque? Bank failed to establish…did not establish they had allowed Tilleys Autos to draw against cheque

 

Appeal dismissed
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BARCLAYS BANK V. ASTLEY INDUSTRIAL TRUST

(1970) 2 QB 527

· Mabon Garage Ltd had large O/D with Barclays

· 19.11.64 Mabon handed 5 cheques obtained by fraud to bank manager in reduction O/D

· Manager authorised payment 2 Mabon cheques for 345 pounds

· 5 cheques presented and dishonoured

· Mabon went into liquidation

· Bank sued drawer, Astley Industrial Trust Ltd in HC

· Cheques Act 1957 (Eng) passed to reduce labour involved for collecting and paying banks re endorsements.

· s. 2=s.96 Aust Cheques Act

Milmo J

1. Holder defined by s. 2 BEA “the payee or indorsee of a bill or note who is in possession of it, or the bearer”

2. Cheque received from Tilley without indorsement and so Barclays not holders within s. 2

3. Whether bank had established matters necessary to avail themselves s. 2

4. If they had rights to cheque under s. 2, had they lost them by delivery to Tilley’s Solicitors

5. Holder=Tilley= delivered it to the Bank

6. For collection

7. Value?=agreement to draw against uncleared cheques?

8. Interest charged for 4 days pending clearance. No value. Bank did not establish that it had permitted them to draw against moneys banked.

CROSSINGS

Other Crossings 

A/C PAYEE ONLY

· NOT MENTIONED IN THE CHEQUES ACT 

· THEREFORE NO STATUTORY SIGNIFICANCE

· CAN, however, PUT COLLECTING BANK ON NOTICE.

· CAN BE NEGLIGENCE

A bank which collects the proceeds of a cheque crossed “not negotiable-account payee only” for a customer who is NOT the named payee of the cheque without making inquiry as to how the customer came to be paying the cheque into their own account has not acted without negligence and will not be protected by s. 95 against an action in conversion by the true owner of the cheque.

See Universal Guarantees Pty Ltd v. NAB

Found to apply even where there was an apparently propert indorsement of the cheque by the payee. Hunter BNZ Finance Ltd v. CG Maloney P/L (1988) 18 NSWLR 420
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UNIVERSAL GUARANTEE V. NATIONAL BANK OF AUSTRALASIA

(1965) 1 WLR 69

· Universal was finance company

· Moffitt acceptance officer for HP applications

· He began creating fictitious applications which he accepted

· Later, he arranged cheques drawn in favour fictitious applicants

· When he banked money for company he would extract some cash and replace it with one of the cheques endorsed by him back to the company

· Stole 60,000 pounds.   Was found it

· Company sued the National Bank without success

· Appealed to PC
Lord Upjohn

In circumstances nothing paid out or in

Debtor creditor relationship unaffected

Analysis on basis paying /collecting banker unrealistic

Has Bank failed in contractual duty?

Should have been put on inquiry because

It was not paid to payee

Had not been paid through another bank?

s. 86 BEA
crossing

s.87

not negotiable

a/c payee etc 
operate as warning but do not prevent negotiation

Found nothing suspicious to put bank on inquiry

