Transfer by Negotiation: Specific Issues

[We have looked the definition and structure of a cheque.  Then we have looked at issues relating to its transfer.  The concept of negotiability and its relationship to transfer has been discussed.]
The Act describes some concepts basic to the notion of transfer by negotiation.

The holder means [section 3(1)] (a) in relation to an order cheque, the payee or endorsee who is in possession of the cheque as such; and (b) in relation to a bearer cheque, the bearer.  Possession may be actual or constructive. [Constructive position is where a person is not in physical possession but the cheque is to be dealt with at his/her direction.] It will be noted that a person not entitled to a cheque may qualify as a holder.  The concept of holder in due course deals with this potential problem: 

section 50 (1) provides that a person is a holder in due course if (a) the cheque was transferred by negotiation to the holder and at the time he/she took the cheque it was complete and regular on its face, was not stale, was not either crossed or marked not negotiable and (b) the holder to the cheque in good faith, for value: and without any notice of dishonour of the cheque or any defect in title of a person transferring the cheque.  Under section 51 there is a presumption that a holder is a holder in due course.  The presumption is a presumption of fact and may be rebutted, but the contrary needs to be proven.  A person who obtains title through a holder in due course is possessed of all the rights of a holder in due course against the drawer and previous endorsers: section 52.

The concept of indorsment relates to order cheques.  An order cheque will be drawn originally in favour of the named payee.  That payee may indorse it to another person by writing on the cheque "pay X" and signing it "Y".  That coupled with delivery will negotiate the cheque to Y. See section 41 as to the requirements for a valid indorsment.  Section 41 (3) provides that a mere signature on a cheque is sufficient formality for indorsment.  Section 42 provides that an order cheque may be transferred without indorsment, by way of delivery for value.  Where this is done the transferee cannot obtain a better title than the transferor.  The transferee also obtains the right to have the transferor indorse the cheque to another person.
The concept of delivery is dealt with in section 3(2).  Delivery means "the transfer of possession of the cheque from one person to another."  As noted previously, possession can be actual or constructive.  There is a presumption of effective delivery: section 28.  Section 29 provides that where the holder of a bearer cheque delivers the cheque to another person, the delivery of the cheque is effective to transfer by negotiation.

Section 40 provides that the transfer of a cheque by negotiation is a transfer from the holder to another person so as to constitute the other person the holder.  An order cheque is transferred by negotiation where it is indorsed and delivered; a bearer cheque is transferred by delivery.  A requisite for negotiation is that there be transfer of possession of the cheque.

The general effect of negotiation has been described above.  Section 49 provides that the holder of the cheque may sue on it in his/her own name.  Further, a holder who is in a holder in due course holds the cheque free from any defect in the title of prior parties and may enforce payment of the cheque against any person liable on it.  The concept of holder in due course excludes a person taking a cheque crossed and marked "not negotiable".

The person who will ultimately be made liable on a cheque is the drawer (or an indorser).  But liability cannot arise until the cheque is duly presented for payment: section 58.  Presentment can be dispensed with where it cannot, with reasonable diligence, be presented.  The right of presentment may be waived.  
It is dispensed with where the drawee institution is no longer liable to the drawer to pay the cheque (e.g. where the customer has insufficient funds to cover the cheque.) The collecting institution which receives a cheque from a holder for collection, must present the cheque for payment as soon as is reasonably practicable: section 66.  The drawee institution to which it is presented for payment must pay or dishonour the cheque as soon as is reasonably practicable: section 67.  The actual process of paying cheques is dealt with in section 68 which provides that a collecting institution may not handover the physical cheque to the drawee institution; that is cheques can be cleared by electronic means.  

A cheque is dishonoured under section 69 if it is duly presented for payment and that is refused by the drawee institution, which refusal is communicated to the holder or the person presented on their behalf. (typically the collecting institution.) The drawer or endorser is liable on a dishonoured cheque under section 70, whether or not they have been given notice of the dishonour.
BANKER AND CUSTOMER: OVERVIEW
Bank: typically a bank is an institution which receives deposits and lends money, and allows customers to draw cheques: see State Savings Bank of Victoria v Permewan Wright (1915) 19 CLR 457.

There is a contractual relationship between banker and customer. The bank is liable to the customer for the balance in the account as a debt. 

The duties of the bank are outlined in Tina Motors Pty Ltd v ANZ Bank [1977] VR 205 to include:--

· Act with reasonable care as to the proper working of the customer’s account
· Know the customer’s signature

· Pay without delay on the authority of and in accordance with the customer’s directions on a cheque

The bank must credit the proceeds of a collected cheque to the customer’s account. 

The bank is under a duty of confidentiality in relation to the customer’s account.

The bank has a right to combine accounts of a customer and set off a credit balance against amounts owing to the bank.

The bank may incur liabilities to third parties (e.g. in relation to negligent misrepresentation or misleading and deceptive conduct under section 52 Trade Practices Act (and equivalents).

Statutory duties under the Cheques Act include section 67, to pay or dishonour cheques; section 89, not to pay on a stale cheque; section 90, not to pay a cheque where it is countermanded or the customer dies. Also there are protective provisions in relation to a bank’s breach of duty in relation to a cheque. (discussed later)
In relation to the duties of the customer, the customer owes the bank a duty of care in the operation of its account: see the example of Sydney Wide Stores v Commonwealth Trading Bank (1981) 148 CLR 304. There the customer filled out the cheque in such a way as to make it liable for alteration to pay it to cash. When a fraudulent employee did this, the customer sued the bank but it failed as its actions in preparing the cheque the way it did was the cause of the loss. It was held by the Privy Council in Tai Hing Cotton Mill v Liu Chong Hing Bank Ltd [1986] 1 AC 80 the duty was only to avoid forgery and to notify the bank of unauthorised cheques. It did not extend to instituting measures to prevent fraud in the absence of an express term to that effect.

Where a customer claims that his/her account has been wrongly debited in a case of forgery, the options are to seek a declaration to this effect, to sue for breach of contract or negligence, or for conversion of a cheque owned by the customer.

The bank has a lien on cheques and bills coming into its possession as a banker in respect of the balance of moneys due from a customer.

Duties of Paying Bank 
The Cheques Act recognizes that some of the duties imposed upon a banker in processing cheques may be too onerous.  A major problem area affecting drawee institutions arises when it pays a cheque, apparently drawn by a customer, which cheque has been forged or stolen. 
On these facts, and in the absence of legislation, the bank will be liable to its customer for breach of contract.  However, the customer may be denied recovery if they are estopped by providing the forger/rogue with the means of perpetrating the fraud.  Protective provisions in the Act may also provide the bank with a defence. Section 88 provides that the drawing of a cheque by a customer does not operate as an assignment of funds available at the drawee institution for payment of the cheque.  The holder of the cheque has no contractual or statutory right for payment against the drawee institution.

Section 90 provides that the duty and authority of the financial institution is terminated by a countermand of payment or the death of a customer.  Where a drawee institution pays a cheque where the sum payable has been fraudulently altered in good faith and without negligence, the bank is protected if it pays the cheque in accordance with its terms: section 91.  Under section 92, where the drawee institution pays a crossed cheque to a financial institution, it is deemed to have paid in due course.  The effect of section 93 is to ensure that crossed cheques must be collected through a financial institution account and not paid over the counter.  If the bank pays a cheque in good faith and without negligence, which does not appear to be crossed (where, for example it has been erased) otherwise than to a financial institution, it is protected.  Section 94 protects the financial institution paying a cheque according to an indorsement placed on it, 
or according to an irregular or unauthorized indorsement. The vital factor in invoking these protective provisions is that the institution must have acted in good faith and without negligence.  The term good faith has the same meaning as honesty: section 3(2) provides this definition, whether or not the actual thing is done negligently.  Negligence was defined by the High Court in London Bank of Australia v Kendall (1920) 28 CLR 401 as "whether the transaction of paying in the given cheque, coupled with the circumstances, so out of the ordinary course that it ought to have raised doubt in the bank's mind and caused them to make inquiry."
Provisions Relating to Collecting Bank

The collecting institution (also known as the receiving or deposit institution) collects the cheque deposited by the holder and presents it for payment by the drawee institution.  The drawee institution will then credit the proceeds to the collecting institution.  This process is referred to as clearing the cheque.

A number of problems can arise in the collecting context.  The obvious one is where a rogue steals a cheque and presents it for payment, or where a cheque form is stolen from the account holder, the cheque is forged and the proceeds collected through the collecting institution.
The collecting institution which collects a cheque on behalf of a person not entitled to it may be liable in tort to the drawer or the true owner of the cheque.  The basis of tort liability which may arise would be in conversion and negligence.  There will be no contractual relationship between the collecting institution and the drawer or the holder. A provision which is protective of the position of the collecting institution where it acts without fault in collecting cheques which have not been authorized by the true owner therefore appears in the Act.  The relevant provision is section 95. Section 95(1) provides that where a financial institution in good faith and without negligence, receives payment of a cheque for a customer, or receives payment and credits a customer's account with the sum ordered to be paid by the cheque, and that customer has no title or defective title, 
the institution does not incur any liability to the true owner by reason only of having received payment of the cheque.  Section 95(2) provides that, where payment is received by an institution as in section 95(1), the cheque is an order cheque which has not been transferred by negotiation, and the name specified as the payee is the same as the name of the customer or is so similar to the name of the customer, that it is reasonable to assume that the customer was the person intended by the payee to receive the cheque; then the institution shall not be treated as having been negligent by reason of failure to concern itself with the absence of, or irregularity of, an indorsment. The financial institution will not normally be negligent unless 
the circumstances in which the cheque was presented for collection was so unusual and out of the ordinary course of business that the financial institution ought to have made further inquiries. If a stranger walks into a bank office with a cheque payable to "X", and seeks to open an account in the name "X", the financial institution will be negligent if it fails to make appropriate inquiries.  In Day v Bank of New South Wales (1978) 19 ALR 32, previous English authority was affirmed to the effect that bank officers were not required to become detectives.  In that case a bank was negligent in collecting a cheque where it failed to question the indorsment of an order cheque, crossed and marked "not negotiable", by a person other than the named payee.  The bank should have sought proof of authority to make the indorsment.  But in the same case the bank was not negligent in its collection of a bearer cheque, crossed and marked "not negotiable", in an account held by a person in a name other than that written on the cheque because such a transaction was not so out of the course of ordinary business that it should have aroused the bank's suspicion. The protective provisions relating to banks and financial institutions indicate that, if they act in good faith and the ordinary course of business, they will not be liable to the true owner of the cheque.  The standard of care required is that of an ordinary person acting in that capacity, i.e the ordinary officer of a bank or financial institution.  But it does not extend to instituting inquiries in the nature of a criminal investigation.
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