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AGENCY
Definitions
· An agent is someone you authorise to make decisions on your behalf such as entering contracts

· An agent is engaged by a principal
· A principal gives the agent the authority to act on behalf of the principal

· A principal may authorise an agent to enter into contracts on behalf of the principal

· The agent will negotiate and execute the agreement but is not a party to the agreement because they act on behalf of the principal

· It is the principal that will be bound by the agreement, not the agent
Indicators of Agency

An agent is more likely than an independent contractor to:

· Pay across monies to a principal

· Be paid on a commission basis

· Have to report back and account to the principal on all matters connected to their business

(International Harvester Co of Australia v Carrigan Hazeldene Pastoral Co)
Creation of Agency

An agency relationship can be created by:

· Express agreement
actual authority given orally or in writing

· Implied agreement
from actions or relationships such as cohabitation or partnership

· Estoppel
principal terminates agent but does not notify third parties (Pole v Leask)


Agent’s Authority

· A principal will be liable for the actions of their agent if those actions were performed within the scope of the agent’s authority
· There a 3 types of Authority
· Express Actual Authority
Actual authority can be given to an agent expressly either verbally or in writing

· Implied Actual Authority can also be implied in the following ways:

· Custom or trade usage

· Course of past dealings

· Conduct of the principal, such as appointing the agent to a position within a business (Snowy Mountains Hydro case)
· Ostensible Authority

· There has been a representation that the person is an agent;
· By someone with actual authority of the principal; and

· A third party has relied on the representation (Freeman & Lockyer v Buckhurst Park Properties (Mangal) Ltd)
Actions Beyond the Scope of Authority

· Where an agent acts beyond the scope of their authority their actions are not binding on the principal

· The contracting third party may sue the agent for misrepresentation or breach of warranty of authority

· A contracting third party can enforce a contract against the principal where the agent has acted within their actual or ostensible authority

· But a principal can only enforce a contract against a contracting third party where the agent has acted within their actual authority

· But a principal can ratify an agent’s act without authority and then will be bound
Agent’s duties

· The agency relationship is based on contract and is a fiduciary relationship

· The duties owed by the agent are to:

· Follow the principal’s instructions

· Use reasonable diligence, care and skill

· Act in person

· Act in the principal’s interests

· Not disclose confidential information

· Feep the principal’s money separate
Termination of agency

An agency agreement can be ended by:

· Agreement

· Revocation of agent’s authority

· Death, incapacity, bankruptcy of agent or principal 

· Illegality of subject matter

· Frustration of contract

· Dissolution of company
COMPANIES
Limited Liability

· The shareholders of a company have limited liability for the debts and liabilities of the company

· Directors and shareholders are not personally liable for the debts or actions of the company (Salomon v A Salomon & Co Ltd)
Capacity

· A company has full legal capacity and can do all things a natural person can such as buy and sell property, enter contracts, sue and be sued

· It can also issue shares and debentures:

· see s.124 Corporations Act

Agency

· As a company is an artificial entity it must act through its human agents: directors, employees, and authorised agents

· For a company to be bound, two director signatures or a director and a company secretary signature (can be same person if a one director Pty company) are required on the contract (s.127 Corporations Act)
· Alternatively, a company can be bound where the contract is entered into by an authorised agent on behalf of the company (s.126 Corporations Act)
· A company can confer three types of authority on an agent:

· Actual express authority

· Actual implied authority

· Ostensible authority:

(refer to Agency for more information)
Governance

· Companies may be governed internally by following a set of rules called the replaceable rules

· Alternatively, companies may create and follow their own internal governance rules by adopting their own Constitution
· see s.134 Corporations Act

Public v Proprietary Companies
· For companies increased participation in financial markets such as issuing shares to the public or listing on the Australian Securities Exchange requires increased submission to government oversight and surveillance 

· Companies may be either proprietary or public

· A proprietary company is a privately held company restricted in what it can and cannot do

· A public company is a publicly owned company with fewer restrictions but greater oversight and surveillance

A proprietary company (s.113 Corporations Act):

· May have as few as one director (s201A(1) Corporations Act)
· Cannot have more than 50 non-employee shareholders

· Cannot issue shares or securities to the public, raise funds from the public or list on the Australian Securities Exchange:

· Public Company

· Must have a minimum of three directors (s201A(2) Corporations Act)
· Can have an unlimited number of shareholders

· Can issue shares and securities to the public, raise funds from the public and list on the Australian Securities Exchange

Statutory Assumptions

· Although assumptions may be incorrect they can provide a starting position where independent enquiry is not practical or possible

· Third parties contracting with companies can make certain assumptions regarding company conduct and the authority of company agents

· Third parties contracting with companies can assume that:

· The company’s internal governance rules are being complied with (s.129(1) Corporations Act)
· A director appearing in ASIC records has been duly appointed and has the usual powers of a director in that kind of company (s.129(2) Corporations Act)
· Anyone held out by the company as an officer or agent has been duly appointed and has the usual powers of an officer or agent in that kind of company (s.129(3) Corporations Act)
· The officers and agents of the company properly perform their duties to the company (s.129(4) Corporations Act)
· However, third parties contracting with companies are not entitled to make these assumptions if they know they are not true (s.128(4) Corporations Act)
CONSUMER LAW
Australian Consumer Law (ACL)

· A person is a consumer (s3 ACL) if they buy goods or services
· For no more than $40,000; or
· Of a type normally purchased for personal, domestic, or household use
· BUT, if goods are purchased for business purposes such as resupply or manufacturing the purchaser is not a consumer and is not protected by the ACL

Misleading and Deceptive Conduct

· It is against the law to mislead or deceive consumers: see s.18 ACL

· You can mislead and deceive consumers by:

· Using a business name that is similar to another business (Taco Company of Australia Inc v Taco Bell Pty Ltd)
· Saying something is new when it is not (Annand and Thompson Pty Ltd v Trade Practices Commission)
· Saying nothing when there is an expectation that you would speak up (Collins Marrickville Pty Ltd v Henjo Investments Pty Ltd)
· The basic test is whether the conduct would mislead or deceive an ordinary person in the market for the good or service (Campomar Sociedad, Limitada v Nike International Ltd)
Unconscionable Conduct
· Unconscionable conduct is also prohibited under the ACL: see ss.20-21 ACL
· Unconscionable conduct is where a stronger party takes advantage of a weaker party’s special disability or weakness (Commonwealth Bank v Amadio)

· This could include disabled people, the elderly, and people with a poor grasp of the English language

Unfair Practices

Unfair practices are prohibited under the ACL (s.29 ACL) and includes false statements about:
· Newness, standard, quality, or grade

· Price, repair facilities, place of origin

· Sponsorship or testimonials

· Rebates or prizes

Statutory Guarantees

· Apply to all contracts for the sale of goods and services to consumers
· Cannot be excluded by agreement
· Statutory Guarantees for the supply of goods include:

· Supplier’s title, undisturbed possession, freedom from undisclosed securities (ss.51-53 ACL)
· Acceptable quality, fitness for any disclosed purpose, correspondence with description or sample (ss.54-57 ACL)
· Reasonable availability of repair and parts (s.58 ACL)
· Statutory guarantees for services include:

· Supply with due care and skill (s.60 ACL)
· Materials supplied with the service will be fit for required purpose (s.61 ACL)
· Supply within a reasonable time (s.62 ACL)
Consumer Safety
· Bans, standards, and recalls are all methods used to ensure consumers are protected from unsafe products (see Part 3-3 ACL)
· Manufacturers must compensate consumers for injury or loss caused by goods with a safety defect (s.138 ACL)
· Some goods must include specific information about the nature of the good and any potential risks (s.134 ACL)
· Cigarette packaging must include warnings about the health risks of smoking

Remedies

· Court enforceable undertakings (s.218 ACL)
· Substantiation notices, requiring proof of claims made in advertising (s.222 ACL)
· Public warning notices (s.223 ACL)
· Civil pecuniary penalties (s.224 ACL)
· Injunctions (s.235 ACL)
· Damages (s.236 ACL)
· Non-punitive orders (s.246 ACL)
CONTRACT LAW

Essential Criteria for a Contract

1. Offer

2. Acceptance

3. Intention to be legally bound

4. Consideration

5. Capacity of parties

6. Reality of consent

7. Legal purpose
There is no criteria that a contract must be in writing

Offer

· Must be a firm promise (Harvey v Facey)

· Must be communicated (R v Clarke)

· May be withdrawn prior to acceptance (Routledge v Grant)

· May be made to one person, a group or the entire world (Carlill v Carbolic Smoke Ball Co)

· May be terminated by a counter-offer (Tinn v Hoffman & Co)

· Is different from an invitation to treat (Pharmaceutical Society v Boots)

Acceptance

· Must be absolute and unconditional (Masters v Cameron)

· Must be communicated (Felthouse v Bindley)

· Must be made in reliance of the offer (R v Clarke)

· Must be made in accordance with the terms of the offer (Gilbert J McCaul Pty Ltd v Pitt Club Ltd)

· May be forwarded by post and, if so, is effective as soon as it is posted (Adams v Lindsell)

Intention to be legally bound

· Presumption that parties to a social agreement do not intend to be legally bound (Balfour v Balfour)

· Presumption that parties to a commercial agreement intend to be legally bound (Rose & Frank Co v JR Crompton & Bros)

· Presumptions can be rebutted by evidence to the contrary 

Consideration

· Usually money but can be anything of value

· Consideration must have legal value but need not be of adequate value (Chappell & Co Ltd v Nestle Co Ltd)

· Consideration must move from the promise (Dunlop Pneumatic Tyre Co Ltd v Selfridge and Co Ltd)

· Consideration must not be past (Roscorla v Thomas)

· Consideration must be sufficient (Stylk v Myrick, Foakes v Beer)

Promissory Estoppel

· Can be used to overcome lack of consideration

· Six requirements for promissory estoppel to apply:

· Promisee assumed a legal relationship with promisor

· Promisor was responsible for the assumption

· Promisee relied on the assumption

· Promisor intended for promisee to rely on the assumption

· Promisee suffers detriment because of reliance

· Promisor has failed to warn promisee

Capacity

· You cannot be bound by a contract if you lack the capacity to agree

· Minors, intoxicated people and the mentally unsound lack capacity to enter contracts

· Minors sometimes need to be able to enter contracts such as a contract of employment, so the law does provide some exceptions

Contracts binding on minors

· Minors will be bound by contracts for necessaries under the common law (Nash v Inman)

· Minors will be bound by beneficial contracts of service (De Francesco v Barnum)

· Legislation in NSW binds minors to contracts if they understand what they are doing and the contract is for their benefit (Minors (Property and Contracts) Act 1970 (NSW) sections 17-19)

Capacity of corporations
· A company is a legal person in the same way as somebody walking down the street

· A company has the same legal capacity as a biological person (s.124 Corporations Act 2001)

Reality of Consent

A contract can be void (i.e. not exist) if there is:

1. Duress

2. Unconscionable Conduct

3. Undue Influence

4. Misrepresentation

Duress

· It must be something more than normal commercial pressure (Barton v Armstrong; Electricity Generation Corporation v Woodside Energy Ltd)
Undue Influence

· If someone relies on another person such that they are not exercising a free and informed consent (Allcard v Skinner)
· Undue influence involves one person taking advantage of a position of power over another person
· The courts presume that some relationships automatically give rise to undue influence (e.g. lawyer & client)
· In other cases, the innocent party must prove they bestowed trust and confidence in the wrongdoer
Unconscionable Conduct
· You cannot take advantage of someone in a position of ‘special disadvantage’ People with a special disadvantage include the elderly and people with poor understanding of the English language

· Contracts entered under these circumstances are unenforceable (Commercial Bank of Australia v Amadio) 

Misrepresentation

· A false statement made to induce somebody to enter a contract 

· The statement must be untrue or seriously misleading. A statement which is "technically true" but which gives a misleading impression is an "untrue statement"

· Misrepresentation can be:

· Fraudulent – statement is intentionally deceptive (Derry v Peek)

· Innocent – statement is not intentionally deceptive

· Negligent – statement is made recklessly (Hedley Byrne & Co Ltd v Heller and Partners Ltd)

Legality of Object

Contracts will be void if the object of the contract is illegal or contrary to public policy (Pham v Doan)
Express vs Implied Terms

· Contracts often contain multiple promises between the parties that we call terms

· Express terms are explicitly written or spoken as being part of the contract by the parties

· Implied terms are not explicitly written or spoken but are put into the contract by legislation, implied from the conduct of the parties or are implied by the courts to make the contract effective

The Parol Evidence Rule
· The courts presume that a written contract which appears complete on its face contains the whole agreement and will not permit a party to add to, vary or contradict the written agreement

· This presumption can be rebutted if evidence clearly indicates the contract is not complete

Implied Terms

Australian Consumer Law and the common law imply terms into contracts that:

· Goods are of ‘merchantable’ quality, that is, they work

· Goods and\or services are fit for the purpose for which they are intended

Post Contractual Statements

· As a general rule, contracts you sign are binding even if you did not read the contract (L’Estrange v Graucob)

· You cannot be bound by statements, promises or representations made after the contract has been formed (Olley v Marlborough Court)

Exemption Clauses

· Terms that limit or exclude the liability of one of the parties

· Interpreted narrowly

· The courts presume that parties do not intend to exclude liability for a fundamental breach of the contract

Conditions vs Warranties
· A condition is an important term of the contract

· A breach of condition gives the innocent party the right to terminate the contract and sue for damages

· A warranty is a less important term of the contract

· A breach of warranty give the innocent party the right to sue for damages, but not terminate the contract (Bettini v Gye)

How do contracts end?

1. Performance

2. Agreement

3. Frustration

4. Operation of law

5. Lapse of time

6. Breach of contract

Performance

· A contract usually comes to an end when each party has performed all the obligations imposed by the contract

· Obligations under the contract must be performed exactly, usually near enough is not good enough (In re Moore & Co Ltd and Landauer & Co)

Agreement

· Parties to a contract can agree to terminate the contract

· One party may waive performance of the contract by not insisting on strict compliance

Frustration

· Frustration occurs when a supervening event beyond the control of the parties makes the contract incapable of performance (Taylor v Caldwell)

· A contract will not be frustrated because a party regrets their commitment, or faces hardship, inconvenience, or material loss (Davis Contractors Ltd v Fareham Urban District Council)

Operation of law

Certain rules of law bring about the termination of a contract such as:

· Bankruptcy

· Death (but only where an offer is yet to be accepted)

· Material alteration (where one party alters the written contract)

· Merger (where the contract is replaced by a later contract)

Lapse of time

· An offer not accepted in a reasonable time lapses

· State legislation provides that a right to sue for breach of contract must be enforced within a fixed period or else it becomes statute barred

Breach of contract

· If one party breaches the contract, the other party can “walk away” from the contract and treat their obligations under the contract as finished

· A breach may be an actual breach or an anticipatory breach (Foran v Wight)

Remedies

· Rescission

· Restitution

· Damages

· Specific performance

· Injunction

Rescission
· Setting aside of the contract and restoring the parties to the positions they were in before the transaction took place

· Rescission may be granted because of misrepresentation, undue influence, duress, or unconscionability

Restitution
Available where someone has benefited at the expense of someone else and it would be unjust to allow that person to keep the benefit (Pavey & Matthews Pty Ltd v Paul)

Specific Performance

· A court order requiring a person to fulfil their agreement under a contract

· Specific performance is most commonly used where the vendor of land refuses subsequently to transfer title to the purchaser

· Specific performance is not used to enforce contracts for personal service

· Not available where damages are an adequate remedy

Injunction
· A court order to stop a person breaching their contract 

· A contract for personal service is not normally subject to specific performance but may be enforced by injunction (Lumley v Wagner)

· Not available where damages are an adequate remedy

Damages

· Damages is the award of money or something else as compensation for loss or injury

· The purpose of damages is to put the plaintiff in the position they would have been in had the contract been performed properly

· Punishment

· Contract law does not permit the imposition of a penalty or punishment

· Punishment is the imposition of a penalty as retribution for an offence

· Punishment has five recognised purposes: deterrence, incapacitation, rehabilitation, retribution, and restitution

· Punishment is administered by the government against criminals who have committed a criminal offence against the state

· Punitive Damages

· Punitive damages are monetary compensation awarded to punish the defendant for their actions

· The objective of contract law is to compensate plaintiffs, not punish defendants

· Punitive damages are not awarded by the courts in disputes involving breach of contract 

· Liquidated Damages

· Contracting parties can insert a clause into the contract that specifies the amount of damages recoverable by one party if the other breaches the contract

· This is called a liquidated damages clause

· The amount specified must be a genuine estimate of loss or it will be regarded as a penalty clause and the court will not enforce it

· Causation & Remoteness

· A plaintiff seeking compensation for breach of contract must prove that the breach caused their losses

· The losses must also be so closely related to the breach that they cannot be said to be too remote (Hadley v Baxendale)

· Losses Recoverable

There are two kinds of loss that a plaintiff may recover:

· Loss arising from the breach of contract in the usual or normal course of things; and

· Loss arising from special or exceptional circumstances where the defendant had actual knowledge of the plaintiffs special needs (Hadley v Baxendale)

Privity of Contract

· Only a party to the contract has any rights under the contract

· The contract imposes obligations only on the parties to the contract:

Beswick v Beswick

DIRECTOR’S DUTIES
Directors are in a Fiduciary Relationship with the company

1. Act Honestly

· Directors have a duty to act in good faith and in the best interests of the company (s.181(1)(a) Corporations Act)
· Acting in good faith means behaving honestly and fairly
· The best interests of the company means the best interests of the shareholders as a collective group (Greenhalgh v Arderne Cinemas Ltd)
2. Proper purpose

· Directors have a duty to exercise their powers and discharge their duties for a proper purpose (s.181(1)(a) Corporations Act)
· Directors breach this duty if they issue shares to create or destroy the voting power of majority shareholders (Howard Smith Ltd v Ampol Petroleum Ltd)
3. Care, Skill and Diligence

· Directors have a duty to perform with care, skill and diligence (s.180(1) Corporations Act)
· A director will breach their duty to exercise care, skill and diligence if they fail to demonstrate the same degree of care, skill and diligence that a reasonable person in the same position and circumstances would have demonstrated

· All directors must take reasonable steps to place themselves in a position to guide and monitor the management of a company: (Daniels v Anderson)
· Business Judgement Rule

A director will not be in breach of their duty to exercise care, skill and diligence when making a business judgement (s.180(2) Corporations Act) if they:

· Make the judgement in good faith for a proper purpose; and
· Do not have a material personal interest in the subject matter of the judgement; and
· Inform themselves about the subject matter of the judgement to the extent they reasonably believe to be appropriate; and
· Rationally believe that the judgement is in the best interests of the company
· Reliance
It also is reasonable for directors to rely on information or advice provided by others such as company employees or professional advisers but only if the reliance is made in good faith and after making an independent assessment of the information (s.189 Corporations Act) 

4. Conflict of Interest

· Directors owe general law and statutory duties to their companies to avoid situations where they have a conflict of interest (ss.181-183 Corporations Act)
· A director will have placed themselves in a position of conflict if they:

· Have a personal interest in a transaction with their company

· Make an undisclosed personal profit from the use of their position

· Misuse company funds

· Take up a business opportunity that should have gone to the company

· Misuse confidential company information

· Compete with the company

5. Duty to Prevent Insolvent Trading
· Directors have a duty to prevent insolvent trading (s.588G Corporations Act)
· This means that if the company cannot meet its credit obligations the directors are prohibited from incurring further debts

· A director will have breached their duty to prevent insolvent trading if:

· They were a director when the company incurred the debt; and
· The company was insolvent or became insolvent by incurring the debt; and
· There were reasonable grounds for suspecting insolvency at the time; and
· The director was aware of those grounds or a reasonable person in the director’s position in similar circumstances would have been aware; and
· The director failed to prevent the company from incurring the debt
· A director will have a defence to a breach of their duty to prevent insolvent trading (s.588H Corporations Act) if the director:

· Expected on reasonable grounds the company would remain solvent; or
· Reasonably relied on information supplied by somebody else that the company was solvent; or 

· Did not take part in the management of the company the debt was incurred; or
· Took all reasonable steps to prevent the company from incurring the debt
NEGLIGENCE

Elements

1. Duty of Care

2. Standard of Care

3. Causation & Remoteness

4. Contributory Negligence

5. Voluntary Assumption of Risk

6. Civil Liability Act

Duty of care

· In circumstances where you should be able to predict that someone else could be injured by your actions you owe that person a duty to refrain from those actions

· When you are about to do something or not do something you owe a duty of care to any person that may be affected and whose wellbeing you should consider before you act (Donoghue v Stevenson) 

Recognised duties of care

· Authorities – government, police

· Builders – to clients, homeowners

· Drivers – to passengers, road users

· Manufacturers – to consumers

· Advisers – to those relying on advice

· Occupiers – to visitors, tenants

Standard of Care

Your actions will fail to meet the standard of care and breach your duty of care to your neighbour if the risk of injury was reasonably foreseeable, not insignificant, and you failed to take reasonable precautions (Civil Liability Acts).
The court asks what precautions would the ordinary, reasonable and prudent person take (see Paris v Stepney Borough Council).

Causation

· The losses incurred must actually be caused by the negligent act

· The ‘but for’ test: If the negligent act had never happened would the plaintiff have suffered a loss? (Cork v Kirby MacLean)
Remoteness

The damage must not only be a direct consequence of the negligent act, but must have also been reasonably foreseeable (Overseas Tankship (UK) Ltd v The Miller Steamship Co Pty Ltd

Voluntary Assumption of Risk

· We cannot blame or sue others for injuries sustained where we have understood and accepted the risks involved

· Voluntary assumption of risk is a complete defence to an action in negligence

Contributory Negligence

Where a person is also careless regarding their own safety the court will apportion the negligence between the plaintiff and the defendant and award damages accordingly (Imbree v McNeilly)
Negligent Misstatement

People providing information such as professional advisers and information officers owe a duty of care to those they advise to avoid making careless statements that cause harm

Civil Liability Act
· Claims for personal injuries under the common law of negligence have now been limited by the Civil Liability Acts

· This legislation promotes personal responsibility

· The Civil Liability Acts place a statutory cap on general damages for claims for personal injury and death only of around $400,000-$500,000

PARTNERSHIP

Definition of Partnership

· The relationship between two or more persons carrying on a business in common with a view to profit (s.1 Partnership Act)

· Carrying on a business means an ongoing series of activities that are commercial in nature; not a hobby

· In common means the partners act for and on behalf of all the other partners

· With a view to profit means having an intention to generate profit, not operate a charity or sporting club:

· An arrangement between two or more people is not automatically a partnership just because they:

· Own property together

· Share gross returns

· Share profit:

(s.2 Partnership Act)
Fiduciary Duties

· Trust is reliance on the integrity of another person

· A person who holds a legal relationship of trust with another person is called a fiduciary

· A fiduciary owes the other person fiduciary duties

· Partners owe fiduciary duties to each other

· Fiduciary duties require partners to:

· Act in good faith

· Make full disclosure

· Account for benefits derived from dealing with the partnership

· Account for the use of partnership assets

· Not compete with the partnership

Partnership Contract

· A partnership contract will govern the relationship between the partners (Bryant Bros v Thiele)
· Where no partnership contract exists the Partnership Acts imposes a set of rules governing the relationship between the partners (s.24 Partnership Act)
Partnership Property

Partnership property includes items:

· Brought into the partnership as partnership property

· Acquired on behalf of the partnership

· Acquired in the course of running the partnership business (Harvey v Harvey)

Third party liability

· Partners are jointly liable for the debts and wrongful acts of the partnership (ss.9-10 Partnership Act)

· A debt is a partnership debt when:

· The transaction giving rise to the debt was conducted in the usual way the partnership is conducted

· The partner acted within either actual or ostensible authority in entering the debt on behalf of the partnership

· Unless the third party knew the partner had no authority or did not know the partner was a partner (s.5 Partnership Act)

· A partnership be liable for a wrongful act when:

· The wrongful act arose in the conduct of the ordinary business of the partnership: see s.10 Partnership Act

· Even if the partner that committed the wrongful act was not authorised to act in that manner (Polkinghorne v Holland & Whittington)

Leaving the Partnership
· Partners can continue to be liable for future debts and liabilities of a partnership even after they have left the partnership

· A person dealing with a partnership can treat ex-partners as current partners until they are notified of the departure 

· A person who has not had dealings with a partnership can treat ex-partners as current partners unless they have notice of the departure e.g. it is advertised in a local newspaper and the Government Gazette: 

· s.36 Partnership Act

Expulsion of a Partner

· No majority of the partners can expel any partner unless a power to do so has been conferred by express agreement between the partners (s.25 Partnership Act)

· This means the partnership contract would have to include an expulsion provision

Termination of Partnership

Termination

· A partnership can be terminated by:

· Agreement

· Operation of law (e.g. bankruptcy, death, incapacity)

· Supervening illegality

· Court order

· The partners remain liable for partnership debts and wrongful acts committed or incurred prior to termination
SALE OF GOODS

Possession, Ownership & Risk

· Ownership and possession are two separate concepts

· Generally speaking, the owner of goods bears the risk of those goods, that is, if they are damaged or destroyed the owner bears the loss

· In common transactions for the sale of goods the item is exchanged for money at the same time so the passing of possession, ownership, and risk is instantaneous

· The Sale of Goods Act provides us with rules for determining when risk in goods passes from the seller to the buyer in circumstances where the intention of the parties cannot be determined

Sale of Goods Act

· Governs the transfer in title of property between sellers and buyers

· The Sale of Goods Acts applies when there is:

· A contract for the sale of goods, not land or labour (even if the labour includes the supply of materials);

· Money consideration (at least in part); and

· A contract for the transfer or agreement to transfer property in the goods to the buyer 

Rules for Passing of Risk

· Rule 1

Where there is an unconditional contract for the sale of specific goods that are in a deliverable state, property passes at the time of making of the contract:

see Bodilingo Pty Ltd v Webb Projects Pty Ltd

· Rule 2

If a contract is for the sale of specific goods to which the seller has to do something to put them into a deliverable state, title does not pass until such thing is done and the buyer has notice of it

· Rule 3

Where there is a contract for the sale of specific goods in a deliverable state, but the seller has to weigh, measure, test or do something to determine the price, title does not pass until the seller does this and the buyer has notice of it

· Rule 4

Where goods are delivered to the buyer on approval, title does not pass until the buyer signifies their approval or the time agreed for rejection passes, where no time is agreed, a reasonable period of time passes

· Rule 5

Where there is a sale of unascertained or future goods by description, title does not pass until the goods are unconditionally appropriated to the contract

· Rule terminology

‘Specific goods’ are goods identified and agreed upon at the time the contract of sale is made

‘Unascertained goods’ are goods sold under a description where no particular goods were identified and agreed upon at the time when the contract was made

‘Future goods’ are goods to be manufactured or acquired by the seller after the making of the contract of sale

‘Deliverable state’ means a state that would require the buyer to take possession of the goods

‘Unconditional contract’ is a contract not subject to a condition precedent

· Romalpa Clauses
· The Sale of Goods Act states that ownership in goods passes when the parties intend it to pass

· Where goods are sold on credit terms the seller can retain ownership in the goods until fully paid by including a Romapla clause in the contract

Implied Terms

· Goods sold must come with title, quiet possession, and be free from encumbrance (Rowland v Divall)
· Goods sold must correspond to description and sample (Varley v Whipp)
· Goods sold must be of merchantable quality and be fit for their purpose (Australian Knitting Mills Ltd v Grant)
Buyer Remedies

· Damages for non-delivery

· Specific performance

· Breach of warranty of quality

· Rescission

Seller Remedies

· Damages for non-payment

· Sue for price

· Stoppage in transit

· Lien

· Resale
